inadvertently closed, however, by respondents, C&O would
bear no responsibility.  The railroad has paid a penalty of
$2,000.  I do not know its history of violations, but the
other criteria would be the same for the railroad and the
company if they were equally negligent.

I find that while the Secretary has established a violation
he has failed to carry the burden of proving that Amherst
was more negligent and thus should be penalized more than the
railroad.  I find equal negligence.  I will asses the same
penalty as that assessed against the railroad.

Amherst Coal Company is consequently ORDERED to pay-to
MSHA, within 30 days, a civil penalty in the amount of
$2,000.

Charles C. Moore, Jr.
Administrative Law Judge

Distribution:

James B. Crawford, Esq.,. U.S. Department of Labor, 4015
Wilson Boulevard", Arlington,  VA 22203 {Certified Mail)

Robert G. McLusky, Esq.,  Jackson, Kelly, Holt and O'Farrell,
1500 One Valley Square, P.O. Box 553, Charleston, WV 25322
(Certified Mail)

fn. 2 (continued

the violations would be entered into Phillips' history of
violations, rather than the contractors' histories, resulting
in increased penalties for Phillips rather than the contractors
in later cases;  Phillips, rather than the contractors could
be subjected to the stringent section 104 (d) sequence of
citations and orders; and Phillips rather than the contractors
could be subjected to the stringent section 104(e) pattern of
violation provisions. Compared to Phillips' burden in bearing
the full brunt of the effects of the violations committed by
the contractors, the contractors would proceed to the next job-
site with a clean slate, resulting in a complete short-circuiting
of the Act's provisions for cumulative sanctions should, the
contractors again proceed to engage in unsafe practices.
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